Increased communication between legal research and writing ("LRW") programs and clinical programs is desirable because it provides students with a seamless learning experience, enhances faculty teaching in both departments, and creates opportunities for collaboration that benefits a law-school community generally. But barriers presently exist that hinder collaboration. Specifically, barriers that impact collaboration and integrated learning between LRW and clinical programs stem from: (1) differences in the development of the two disciplines and the resultant differences in teaching methodologies; and (2) other practical barriers including physical separation, status issues, lack of communication, competing demands within the law school and the reality of how little collaboration presently occurs. With respect to the first barrier, which is the most deeply rooted and the most salient, the differences in the development of clinics versus LRW programs has created, on the clinical side an approach to teaching that is defined by progressive, client-centered and reflective learning and on the LRW side teaching methodologies guided by traditional, lawyer-centered, and forward-looking principles. Because these approaches are so different and because in practice clinicians and LRW faculty are not regularly communicating on these issues, faculty cannot provide seamless instruction to students. But clinical and LRW faculty can overcome these differences with increased communication and a conscientious commitment to incorporate principles of each other's teaching into their own pedagogy. The author encountered and addressed these very difficulties in the context of designing a hybrid LRW-clinical course at Northwestern University School of Law.
skills of the students that enter their courses. 2 And, on the other side of the coin, LRW faculty members generally believe that students' newly-acquired skills atrophy without practice and consistent reinforcement in different contexts throughout the remainder of law school. 3 And although scholars are just beginning to assess the actual collaboration that presently is occurring within law schools nationwide, 4 as discussed below value accrues to students, clinics, legal writing programs, and law schools generally when increased coordination and seamless integration of the learning process occur.
Turning first to the benefits for law students, collaboration between clinics and LRW departments furthers the goals of the MacCrate Report, which since its publication 2 Lysaght & Lockwood, supra note 1, at 73 (citing a recent study assessing the writing skills of new lawyers published in the Journal of Legal Education that concluded "most lawyers, including most new lawyers, do not write well"); Teresa Godwin Phelps, The New Legal Rhetoric, 40 SW. L.J. 1089, 1098 (1986) ("Although many in the legal profession see legal writing courses as remedial, teachers of advanced writers generally concur that first-year law students possess 'flat competence,' which is the ability to produce . . . a document not marred by mistakes of spelling or grammar. Nonetheless, their writing lacks an authentic voice." (quoting Maxine Hairston, Working with Advanced Writers, 35 C. COMPOSITION AND COMM. 196, 198 (1984) )).
3 Lysaght & Lockwood, supra note 1, at 74-75 (noting that students' shortcomings as legal writers result, in part, from the absence of opportunities to apply legal writing skills developed in first-year writing courses in the following years); J. Christopher Rideout & Jill J. Ramsfield, Legal Writing: A Revised View, 69 WASH. L. REV. 35, 75-76 (1994) (noting that "if legal educators under the formalist view assume that one year is enough time to become proficient in the new discourse, they abandon students just as acculturation begins" and advocating a program that allows students to reinforce and develop writing skills steadily throughout the last two years of law school). One proffered solution is to bridge the gap between first-year LRW classes and the upper-level courses, both clinical and doctrinal. See, e.g., Lysaght & Lockwood, supra note 1, at 73-74 (2004) (advocating adoption of writing across the curriculum programs). On the clinical side, some have focused on integrating clinical experiences into the first-year legal research and writing programs, see, e.g., Millemann & Schwinn, supra note 1, while others have advocated for clinics as a vehicle for advanced writing training, see, e.g., Campbell, supra note 1, at 658-62 (concluding that clinics present richer and ultimately more successful learning opportunities for students than classroom or simulated writing experiences); Maureen E. 6 The MacCrate Report addresses ten essential lawyering skills: "(1) problem solving; (2) legal analysis and reasoning; (3) legal research; (4) factual investigation; (5) communication (oral and written); (6) counseling; (7) negotiation; (8) litigation and alternative dispute resolution procedures; (9) organization and management of legal work; and (10) recognizing and resolving ethical dilemmas." Laflin, supra note 3, at 4-5 (suggesting that clinical curricula may be tailored to promote the objectives of the MacCrate Report). The MacCrate Report also identifies four ideals that represent the moral foundation of legal practice and to which each lawyer should aspire: "(1) providing competent representation to clients; (2) promoting justice, fairness, and morality within society; (3) maintaining and improving the legal profession; and (4) developing professionally as a lawyer." Id. (same) . One scholar has explicitly concluded that an advanced appellate advocacy clinic, which combines clinical and LRW teaching, satisfies each of the three broad categories of skills outlined in the MacCrate Report--analytical skills, practical skills, and ethical skills--while simultaneously reinforcing the four core values. Laflin, supra note 3, at 8. 8 See supra notes 1 -3 and accompanying text.
course. Students further learn that there is broader relevance to the tenets introduced in first-year LRW when they apply them, as learned, in a clinical setting and students are better able to direct their efforts in the clinics when those professors use similar terminology and approaches. Finally, there is less danger of contradiction and confusion when faculty members have agreed to create a cooperative approach across courses. Put simply, providing continuity for students enhances learning 9 and permits them to better internalize the skills and values of the MacCrate Report.
Benefits from collaboration between LRW departments and clinics also impact faculty and law schools as a whole. 10 Increased communication between LRW and clinical faculty could result in new teaching opportunities, collaborative scholarship, or other projects. Improved bonds between the departments could unearth similar pay and status issues within each department that could then be presented jointly to the lawschool administration. Clinicians will benefit from better-prepared students and both LRW and clinical faculty members could improve their teaching by incorporating the best approaches of each other's methodologies. The strengths that define each discipline, such as LRW's focus on composition theory and cognitive psychology and the clinics' overriding social-justice commitments, ultimately could be furthered as a result of improved bonds. Finally, law schools as a whole benefit by providing the unique, 9 See id. 10 The importance of collaboration was the topic at the recent 2006 AALS Conference on Clinical Legal Education. In fact, at the conference one session was devoted to "Collaboration Across Law School Programs" and specifically discussed "the rewards and challenges of collaboration between clinics and legal writing programs. cutting-edge programs that emerge from new collaborative arrangements and by creating better-prepared students who fulfill the mandates of the MacCrate Report.
If collaboration is a good idea, why is it not more prevalent? As discussed below, presently the very strengths within each program can themselves serve as barriers to collaboration between them and can ultimately hinder seamless learning from the firstyear program into advanced, clinical-based writing. The most fundamental barrier to collaboration and integrated learning between LRW programs and clinical programs stems from differences in the development of the two disciplines and the resultant differences in teaching approaches. These differences are defined on the clinical side by a progressive or "rebellious" approach to lawyering that is at odds with the more traditional or "regnant" approach to lawyering that is adopted in many first-year LRW Race, Space, and Poverty, 67 FORDHAM L. REV. 1927 , 1933 -34 (1999 (describing two models of providing legal services to the poor, originally described by Gerald López as "regnant" and "rebellious" lawyering: "[R]egnant lawyers tend to maintain a disassociated power over their clients, embracing the traditional lawyer-client paradigm. By contrast, 'the rebellious idea of lawyering demands that lawyers (and those with whom they work) nurture sensibilities and skills compatible with a collective fight for social change.'").
law-school learning experience that would most benefit my students and their development as legal writers.
This article begins with the proposition that collaboration between clinics and LRW programs is important to create additional vehicles for students to hone and advance their legal research and writing skills in a real-life context. The article first describes the development of clinical and legal writing programs, respectively, and assesses potential crossover barriers resulting from the differences between the development of these respective disciplines and the resultant approaches to teaching.
Next, the article reviews additional barriers to successful collaboration that stem from practical differences between clinical and LRW departments. Third, the article offers suggested solutions for bridging these gaps. Finally, the article concludes by examining these concepts in practice, and how these barriers were acknowledged and addressed in the context of the development of an advanced legal-writing clinic at Northwestern Law School.
II. Barriers Resulting from the Development of LRW and Clinical Disciplines and the Teaching Methodologies
One central way in which the goal of seamless collaboration between LRW and clinical programs has been undermined is through the barriers set forth by the structural development of each discipline and the resulting focus of each in teaching and scholarship. Specifically, the development of law-school clinics ultimately resulted in teaching methodologies that encapsulate their "rebellious," public-interest and socialjustice origins and commitment to experiential, reflective, and organic learning. LRW programs, on the other hand, which in recent history are guided by learning, discourse and composition theory, teach students prescriptively to write to an audience with specific expectations regarding form, style, structure and voice, which often results in the "regnant" approach to lawyering discussed above. Examining the historical development of the programs, their goals, and their teaching methodologies and scholarship shows that there are fundamental pedagogical differences between the disciplines that impact the ability of students to seamlessly integrate learning from each and that inhibit the communication and collaboration between departments that could ease such a transition.
A. Development of Clinical Programs
Clinical education in law schools grew out of the apprenticeship model of lawyer training, which was the norm until the early twentieth century. 12 As apprenticeship declined, legal education in law schools supplanted it. 13 Clinics as we know them developed out of the legal realist movement in the 1930s, which "taught that legal education should expose students to the dynamic relationship between theory and practice." 14 A second wave of clinical growth occurred in the 1960s and 1970s due to widespread student demand and increased financial support from private foundations, which stemmed from heightened social unrest, activism and the recognition of socialjustice concerns in legal education. 15 REV. 185, 192 (1989) constructed to satisfy a variety of goals, most of which are student-centered:
• to teach students to accept and assume responsibility for important matters
• to teach students about a new area of law
• to provide free legal services to people in need
• to improve students' problem-solving abilities
• to teach collaboration
• to create cross-cultural awareness
• to cue students to the emotional aspects of being a lawyer
• to teach students how to effectively deal with facts
• to create opportunities for students to think about their own social values
• to encourage students to struggle with ethical issues
• to enhance students' creativity
• to teach students to exercise authority
• to create opportunities for students to become aware of their learning styles (1982) (suggesting that clinical case selection should be based on the extent cases maximize educational value to the students rather than their potential to serve social justice goals). REV. 1225 REV. , 1230 REV. (1992 ("Any law school clinic that myopically defines its educational mission as simply 'skills development' . . . . without explicitly identifying the larger, more philosophic goal of improving the quality of justice in American society will have little success in preparing its graduates for a rewarding and satisfying career in the practice of law in the twenty-first century.").
• to teach students traditional lawyering skills through practice, supervision and personal feedback. 23 The way clinics developed, the nature of live-client clinical practice, and the above-stated goals of clinical education can be distilled into one overarching concern that influences the teaching methodologies adopted in a clinic: resolving the tension between the educational duty to teach the student and the ethical duty to serve the client. 24 The ethical duty of representation results in teaching a "client-centered" approach to lawyering. 25 The educational goals are best served by creating an environment that permits learning via experience and reflection, which is best suited to adult learning styles and which means providing feedback without undue intervention and directiveness. 26 Clinicians have found these dual methodologies compatible and effective in addressing the competing duties by providing for the client's interests while simultaneously incorporating adult learning styles.
Turning first to the concept of client-centered lawyering, one unifying feature of clinical practice is that it seeks to teach students to "empower clients to make important decisions at each step of the legal process." 27 The client is given autonomy over the case, while the lawyer concomitantly relinquishes control and instead focuses on teaching the student to help the client make decisions that are consistent with the client's values. 28 Client-centered lawyering thus proposes "a relationship that is more egalitarian than is found within the traditional power structure of a paternalistic attorney-client 32 See Dubin, supra note 15, at 1470-74 (noting a recent "resurgence in focus on [] social justice dimensions" in clinical education based on the emergence of critical lawyering theory, the MacCrate Report's emphasis on instructing students in the law's justice, fairness, and morality values, the growing pro bono movement, the new sources of clinical funding that have emphasized the "access to justice" goals of clinical education by imposing "various indigent service obligations on funded programs," and the recent creation or modification of several clinical programs with "unapologetically paramount social justice goals"); López, supra note 30, at 1608..
The concept of experiential learning is the other anchor of clinical legal education. 33 Building on adult learning theory, which emphasizes "bolstering the learners' ability to be a self-directed learner in the future through opportunities for reflection on the lessons gained through experience," clinical education has been called the "ideal adult learning environment" when accompanied by opportunity for reflection. 34 That is, during the "disorienting moment" when a person encounters an unsettling experience and grapples with it, optimal learning occurs. 35 During these moments, the learner engages in critical thinking and reassesses her own personal beliefs and values. 36
In the clinical legal setting experiential learning often readjusts the students' notions of justice. By observing the impact of the legal system on their clients and by working within that system students learn not only the meaning of justice within that system but also develop their own concept of justice from that experience. 37 Relying on experiential learning impacts the clinician's approach to teaching and supervision. 38 The clinician's 33 See Dunlap & Joy, supra note 18, at 52 ("[T]he primary goal of clinical legal education is to teach students how to learn from experience."); Quigley, supra note 12, at 474 ("Clinical education, at its essence, is a process of learning how to learn from experience."); see also Dubin, supra note 15, at 1477 (noting that clinical education's experiential nature supports its larger social justice goals "by facilitating [students'] transformative experiential opportunities for exploring the meaning of justice and developing a personal sense of justice through exposure to the impact of the legal system on subordinated persons and groups and through the deconstruction of power and privilege in the law" (footnotes omitted)). role is to facilitate these "disorienting moments" and to provide opportunities for reflection and the shift in perspective that accompanies the experience. 39 In both teaching and supervision, the goal is to allow students to direct their own learning without excessive intervention and directiveness. 40
Clinicians' scholarship mirrors their dualistic role as practitioners and teachers, by exploring, among other things, not only "adult learning styles, clinical teaching methodology, and theories of lawyering and legal practice," 41 but also the central role of "narrative voice" or "critical lawyering" in clinical legal education, which incorporates the ideals of the progressive or "rebellious" approaches. 42 This combination of progressive lawyering, a commitment to reflective, experiential learning, and overriding public-interest and social-justice concerns, all of which emerged through the development of the clinical discipline, has created a learning environment that differs from that in other law school courses, both doctrinal and in LRW.
B. Development of LRW Programs
Like clinical programs, innovations in the teaching of writing appeared early in the twentieth century but LRW did not fully come into its own as a discipline until much 39 Quigley, supra note 34, at 55.
later. The value of teaching students about legal research and writing was first recognized in the early 1900s, and "legal bibliography" courses, which described the sources of legal authority and the mechanics of legal research, 43 46 Romantz, supra note 43, at 133. Romantz notes that at least four factors contributed to this marginalization: (1) LRW courses seemed contrary to the Langdellian case-method approach because they failed to incorporate inductive learning; (2) LRW courses arose in the wake of the legal realist movement and thus were considered skills courses; (3) LRW courses developed in the post-WWII era, partially to correct grammar and composition inadequacies of these students and thus were viewed as remedial; and (4) LRW courses were expensive and labor-intensive and thus inefficient. Id. (2000) (noting that based on a 1999 survey, "it is now safe to say that the writing field is populated by professionals drawn to teaching writing").
Building on New Rhetoric theory, cognitive psychology and learning theory, LRW faculty have created scholarship and an approach to teaching that is based on, among other things, the following three tenets: (1) composition theory that is process-based and reader-based; (2) notions of discourse communities and the transfer problems inherent in this construct; and (3) expert-novice gaps in learning. 50 As discussed below, however, each of these guiding principles reinforces a traditional, top-down "regnant" approach to lawyering that is at odds with clinical methodologies.
Briefly examining the underpinnings of these guiding theories sheds light on teaching approaches employed by LRW faculty members. At the outset it is important to understand the context in which first-year LRW faculty members teach in order to understand why some of the teaching methodologies are employed. LRW professors are charged with the daunting task of corralling the writing styles and abilities of, on average, forty-four first-year students into an acceptable baseline of legal writing competency. 51 Thus, unlike clinical courses, which often average no more than ten students, LRW faculty members must, to some extent, employ baseline structures and paradigms in their teaching to ensure that their teaching encompasses not only the varied writing styles and backgrounds, but also the differences in skill among their students. (2000); see also Hairston, supra note 2, at 78 (noting that the traditional paradigm "stresses expository writing to the virtual exclusion of all other forms, that it posits an unchanging reality which is independent of the writer and which all writers are expected to describe in the same way . . .
[which] makes style the most important element in writing"). 54 Berger, supra note 52, at 157. Regnancy is further reinforced by the role of discourse communities that some New
Rhetoriticians employ to explain their students' inability to assimilate legal writing.
Although New Rhetoricians generally agreed on the process approach to writing, a schism developed within the group over whether the process of constructing meaning designed to provide readers the "information [they] need when analyzing legal issues" in the order they need it).
58 See, e.g., Edwards & Vance, supra note 56, at 69-70 (citing Calmore, supra note 11, at 1933-34 (describing two models of providing legal services to the poor, originally described by Gerald López as "regnant" and "rebellious" lawyering: "[R]egnant lawyers tend to maintain a disassociated power over their clients, embracing the traditional lawyer-client paradigm. By contrast, 'the rebellious idea of lawyering demands that lawyers (and those with whom they work) nurture sensibilities and skills compatible with a collective fight for social change.'" (quoting GERALD P. LÓPEZ, REBELLIOUS LAWYERING: ONE CHICANO'S VISION OF PROGRESSIVE LAW PRACTICE 11-82 (1992))). 60 Edwards & Vance, supra note 56, at 69 (noting that professors who use the "process" approach to teaching legal writing try to encourage students to focus on the audience rather than the client). But Edwards and Vance's article flags the "regnancy" dangers inherent in this approach. Id. The authors encourage LRW professors to introduce social-justice issues into the LRW "before students have become thoroughly indoctrinated into traditional legal thinking" because " [b] y the end of the first year, many students will have assimilated the language of the law and will be unable or unwilling to see the biases in the law. Teaching social justice in legal writing will train students to see the social, political, and economic implications of the law and the various legal arguments they make." Id. at 70. occurred within the individual or the within a social-discourse community. 61 Those adhering to the individual-centered view tried to "prove that a universal 'good' writing process exists and that it can be taught as a 'lockstep series of stages that students MUST go through in a predetermined and rigid fashion.'" 62 The outer-directed school, on the other hand, emphasized the importance of discourse communities and focused on institutionalizing processes and labeling students as "insiders or outsiders" based on whether they had acquired the requisite skill set. 63 Discourse-community theorists posited that only after a student has mastered the conventions, practices and rules of the discourse, which included patterns of argument and common strategies for interpreting facts and law, could the student be deemed a good legal writer. 64 Regardless, the New Rhetoricians, whether focused on the individual or the wider discourse community, created tangible processes 65 and institutional models for the legal research and writing craft. And, under either approach, the student is taught to focus on what is "right" within the prescribed internal processes or "acceptable" within the discourse community. Thus, the writer's focus remains almost entirely lawyer-centered as opposed to client- REV. 7, 9 (1998) . 67 As noted above, some of these teaching choices are governed by the realities of their student population. Student writing and analytical skills vary widely within a large class. Moreover, many students value skills that can be employed in the corporate or large-firm settings in which they will initially practice. Such environments are naturally less focused on social justice and the disadvantaged client and more focused on winning within the courtroom and within the firm. Nevertheless, even if a structured, audience-centric approach satisfies the masses in a first-year classroom, dangers lurk in blindly reinforcing regnant lawyering or in failing to assess the potential regnancies inherent in a given teaching model. 68 Berger, supra note 52, at 164-65 ("Like expert-novice research in general, New Rhetoric research assumes that experts do things the right way and that if only novices were to use those expert process, they would become better readers, writers, and thinkers."). 297, 311-12 (2005) (encouraging use of sample memoranda which present different analyses in order to "reinforce two realities: that there is no one structure which fits all presentations; and that lawyers need to approach analysis and its written presentation considering not only their audience and purpose, but also the content, because the nature of the analysis will determine the structure of its written presentation.").
The author concludes that "[r]ather than present and then qualify the utility of the formulas, teachers can provide students with instruction about structure which provides them with confidence about how to select an appropriate structure on their own and recognizes the need for flexibility." Id. at 313.
how teachers evaluate and interact with their students and how students internalize teacher comments and learn from their own writing. In a discipline that now emphasizes patterns, routines, conventions and traditional structures to explain a process-based approach to writing, a teacher's comments and students' grades are necessarily heavily tied to the students' ability to internalize and then apply these formulae and structures.
Comments on drafts are often by necessity more formulaic, prescriptive and rigid, as LRW teachers attempt to corral the varied writing styles of their many students and to insert them into an acceptable discourse, one that future employers will recognize as their own and consider "good" legal writing. 75 Thus, evaluation is tied more to satisfying the legal reader than to meeting their client's specific needs because students are graded based on their ability to apply the formula and to anticipate and deliver their arguments in a legal-reader friendly way. 76 And, to the extent that reflection on the writing and its process occurs, it is rarely backwards-looking. Rather than assessing past writing experiences, more often than not reflection is confined to the ongoing process of revision within a particular draft or in anticipation of a future assignment. 77 To summarize, clinics and their faculty can be broadly defined by the following characteristics: (1) 76 Id. Gionfriddo notes that "[a]lthough each student has a unique method of thinking and composing, certain prescribed methodologies must be followed when working with legal analysis." Id. at 436. Thus, "[w]hen commenting on students' work, teachers need to provide feedback as expert legal thinkers and writers. As educators, they must assist the student to understand the process of crafting legal analysis and using it to solve problems. At the same time, teachers must play the role of attorneys and judges who are interested in the results of that process as they appear 'within the four corners of the document.'" Id. (footnotes omitted). 77 Berger, supra note 53, at 59 (noting opportunities for teacher and student reflection during the writing process but not after it). students through this process; (2) embracing progressive, client-centered lawyering as the model; (3) adopting teaching methodologies that are experiential, reflective and noninterventionist; and (4) under a constant tension between the need to educate the student through experience and the clinical faculty's ethical duty to ensure that the client is receiving adequate representation. 78 LRW programs, on the other hand, are broadly characterized by: (1) pedagogy steeped in New Rhetoric composition theory, socialconstructive discourse theory and cognitive psychology; (2) resulting teaching methodologies that emphasize writing to an institutionalized legal audience, applying set writing processes, and operating within an established legal discourse community; and (3) teaching styles that must by their very nature be directive. 79 This dichotomy, between the "rebellious" clinician and the "regnant" LRW professor, between the need to establish the structures and institutions before challenging and deconstructing them as progressive lawyers, 80 and between teaching styles dictated by the development of the discipline that are, on the clinical side, mostly bottom-up and backwards-looking to, on the LRW spectrum, top-down and forward-looking, create the most fundamental barriers to understanding, collaboration and seamless teaching. 78 See supra text accompanying notes 20 -42. 79 See supra text accompanying notes 43 -77. 80 Although beyond the scope of this article, one might ask whether such an ordering is necessary. That is, whether a student needs to know the existing structures in order to question and ultimately deconstruct them in other contexts. Regardless, the thrust of this article is not that that paradigms and formulae are ineffective or even detrimental, but rather that LRW faculty members should not encourage unquestioning reliance on a structures and traditions that might later impede a student's ability to lawyer in other, different discourses and contexts. And, similarly, clinicians should learn the existing structures in order to use them when appropriate and to deconstruct them when it is not appropriate.
III. Other Practical and Perceived Barriers
In addition to the substantial barriers presented by the differences between the disciplines and each one's approaches to teaching, other practical barriers to collaboration in instruction exist: (1) competing demands on the faculty; and (2) 53-54 (2005) (contrasting the security requirements for clinical and LRW faculty established by the ABA accreditation standards and noting that the former must be afforded "'a form of security of position reasonably similar to tenure'" while the latter must only receive "'such security of position and other rights and privileges of faculty membership as may be necessary to (1) attract and retain a faculty that is well qualified to provide legal writing instruction...and (2) 87 See AALS Handout, supra note 10 (on file with author).
88 See AALS Handout, supra note 10 (on file with author) (observing that nearly all of the interaction is informal; some of the "individual efforts" include "promot[ing] the clinic to 1-Ls" and having "clinical faculty serve as judges for oral arguments." LRW faculty's contribution to clinics, although somewhat more formalized, also is fairly compartmentalized. For example, respondents reported giving presentations to clinics on: "Top Ten Suggestions for Writing Persuasive Motions"; "writing under pressure, client letters, writing for a particular audience, motion practice"; "professional letters, giving presentations, memos to file"; "cover letters, resumes, writing samples"; "email, drafting analogies & distinctions"; "storytelling and persuasion"; and "citation; drafting."). Thus, although both LRW faculty members and clinicians consider themselves teachers and scholars, they came from different places, they teach based on different assumptions, and they have different demands on their time and energy, so they ultimately focus their teaching differently. And each department has very little idea of how the other one teaches. If continuity and collaboration between departments in order to provide a more seamless education for the students is a goal, then schools and faculty must acknowledge and address these differences and work to create increased understanding and some common teaching ground to effectuate this goal.
89 See AALS Handout, supra note 10 (on file with author).
90 See AALS Handout, supra note 10 (on file with author) (noting numbers of "LRW faculty and clinicians try to stay 'on the same page'" (4); physical "proximity promotes exchange/collaboration" (4); "LRW faculty promote clinic, externships, and programs" (4); "LRW faculty as informal in-house writing/skills experts for other faculty" (1); Assistance with moot court" (4); "joint scholarship workshop" (1); "hold brown-bad workshops on teaching writing, practice skills" (3); "discuss teaching" (2)).
91 See AALS Handout, supra note 10 (on file with author) (indicating that only six LRW professors teach in the clinics, of which the author is one; only three clinical professors teach in LRW and some have explicit cross-appointments. Three schools reported curricular redesign to merge clinical and LRW skills into one course and two schools reported adding hybrid clinical-LRW courses, of which the author's was one).
IV. Overcoming the Barriers
Recognizing these potential barriers, particularly the fundamental barriers created by the diverging development of the disciplines and teaching styles, is the first step to surmounting them. Effective collaboration between LRW and clinical faculty calls for an understanding of the ways each discipline can supplement and enrich the other. Only with this understanding will LRW and clinical faculty be able to undertake the next and the most critical step: integrating aspects of each other's teaching methodologies in their courses. 92 If clinicians recognized that teaching paradigms exist in LRW and became more familiar with this terminology as well as the fundamental tenets guiding first-year writing instruction, such as New Rhetoric, social constructivism, and other learning theories, they would be in a better position to understand their students' baseline writing abilities and to teach from that starting point according to familiar processes and models and a pattern of consistent feedback. 93 Furthermore, if clinicians recognized the fact that second-year students are still very much beginning writers and fall prey to novice mistakes, they could more easily anticipate and identify those pitfalls and guide the 92 Indeed, this dialogue has already begun. At the recent 2006 AALS Conference on Clinical Legal Education the theme was collaboration. At the conference one session was devoted to "Collaboration Across Law School Programs" and specifically discussed "the rewards and challenges of collaboration between clinics and legal writing programs." See AALS Handout, supra note 10 (on file with author). During this session, participants discussed the skills that could be transferred between LRW programs and clinical programs. For example, LRW programs could benefit from incorporating concepts of professional responsibility, reflective learning and access to justice issues, each of which plays a central role in clinical teaching. Conversely, core LRW tenets such as new rhetorical composition theory, social constructionist theories and other learning theories, if integrated into clinical methodology could enhance students' clinical experience.
93 See Campbell, supra note 1, at 658-62 (noting that clinicians should "incorporate insights from some legal research and writing professors, who in turn, apply many of the ideas of the so-called 'new rhetoricians'"). students around them. 94 Consistency in terminology and approach is even more important when clinicians recognize that students entering a clinical setting are entering a new subset of legal discourse with different demands. A discourse community is an entity that "considers social roles, group purposes, communal organization, ideology and finally theories of culture." 95 First-year LRW programs strive to introduce this new legal discourse community, its language and conventions, and thus create each student's legal writing persona, in a structured and controlled environment. 96 The clinical community, even within the narrow task of legal writing, introduces new goals, a new language and a new culture, one that includes real clients, cases with complex social issues and the task of honing the student's professional persona. 97 Such a shift can be disorienting for a law student who is accustomed to writing in a much more controlled environment and with a defined terminology. Thus, recognizing these differences and integrating discourse theory into clinical teaching in this way also would help explain why students' writing REV. 489, 491-92 (2002) (noting that legal discourse community can be broken into subcommunities such as the law-school community, which focuses on teaching students to become literate in both the academic and practice-based legal communities). Just as the law school is one subcommunity within the wider legal discourse community with its own norms, goals, and practices, so too are individual departments within a law school subsets of the legal discourse community.
96 See Monahan supra note 95, at 234.
97 expertise initially dips and would incent clinicians to take time to orient newcomers to this discourse in the hopes that the students would catch up more quickly. 98 LRW faculty members could begin to consider whether the emphasis on traditional paradigms and institutions in their teaching adversely impacts a student's ability to flexibly approach new problems and scenarios and whether LRW instruction should be adjusted to mitigate this effect. 99 LRW faculty members could further benefit from the clinics' exploration of adult-learning pedagogy in the context of experiential learning opportunities and could consider whether integrating aspects of this learning style into first-year courses could improve student performance. 100 LRW faculty members could start to emphasize that a client may have needs beyond simply submitting a winning brief and that students should consider those competing, and sometimes conflicting, interests so that when they first encounter them in clinical practice they are better prepared to handle them. And although many LRW faculty members emphasize the importance of reflection during the writing process, 101 increased reflection at the end of the process that is independent of the revising and grading process would be a useful tool for students who seek to improve their writing. Remedying the practical barriers also will have spillover benefits to students and faculty within these disciplines. Put simply, clinicians and LRW faculty members should interact more because doing so will help them and their students. EDUCATION 25-26 (1999) ). 103 The potential challenges and downsides to this approach are mainly practical. Instituting these changes will require each department to learn the other's best practices and to find time to communicate with each other.
V. Crossing the "Clinical Divide": One Teacher's Attempt to Bridge the Gap I encountered many of these barriers as I designed and taught a new federal appellate clinic at Northwestern. Having taught LRW for the past six years, both fulltime and as an adjunct, I was steeped in the theory and pedagogy underlying the LRW discipline. I had, however, always been interested in clinical law and the role it played in serving the public interest while simultaneously educating students. I became increasingly interested in teaching a clinical class that would also incorporate advanced writing instruction. As I transitioned from a LRW professor to a clinical professor of advanced legal writing, I encountered many of the very barriers discussed above.
A. The Preliminary Design
In my attempts to get final approval for the course and in order to create a design template, I accepted a pro bono appointment with the Seventh Circuit to represent a criminal defendant on appeal. This experience directly influenced specific design choices in the new clinic. I recruited several talented former students who were willing to work on the case for no course credit and for little or no compensation; they were interested in the experience and in participating in the "real" practice of law. I asked them to commit to researching and writing discrete portions of the brief but little else because I did not want to take advantage of their goodwill and because they were otherwise extremely busy with their courses, law reviews and other extracurriculars. I too was extremely busy as I took on the appeal while teaching a full first-year LRW section. Thus, choices that I made during this case and in my initial design of the clinical course were impacted somewhat by these time constraints.
I wrote to my client, introduced myself and solicited feedback from him regarding possible issues on appeal. At the same time, we investigated the record and tried to identify the best possible issues on appeal. The students were in charge of researching the proposed issues and assessing their success. We met in weekly or bi-weekly meetings to discuss our progress on the case. Our working model, however, was patterned after traditional law-firm practice with me acting as the senior partner and my students as associates reporting back to me with their research. 104 The client wrote back with his suggested issues; after investigating them, however, we concluded that none had a serious chance of prevailing. I wrote him and explained why we would not be raising his proposed issues on appeal and explained the three issues we would be raising on his behalf. He responded by denying my request to permit the students to present oral argument and by filing a pro se motion to supplement our brief on appeal. I was frustrated by this experience, especially in the wake of the hundreds of hours we had spent preparing his appeal, and I shared that frustration with the students, who then had trouble sympathizing with our client.
The students' research efforts were quite good; in fact our primary issue on appeal was one that a student identified. Their writing was on par with second-year law student prose and it ultimately required substantial revision. Because of the overriding time constraints on both sides I could not give them the kind of feedback over multiple drafts that I wanted and they deserved. Instead, I co-opted their submissions after heavily editing and reorganizing them. We never found time to discuss their writing or ways to 104 I would have preferred to have given them more authority and autonomy at this point as well as increased responsibility for the day-to-day management of the case. But because of the limited time and commitment I had asked of them, I could not delegate increased work or responsibility to them.
improve it. We did pull together for one late night to finalize the brief and it was this teamwork, along with our earlier collaborative group brainstorming meetings, that I found most satisfying in this process. By the time the reply brief and oral argument rolled around, however, the students were well into finals and their summer jobs, so I was essentially on my own for the second half of the appeal.
In the wake of this experience, as well as my experience as a LRW teacher, I set out to design the new federal appellate clinic, which I envisioned as a distinct hybrid conference that I was first struck by the notable differences between the clinical field and the LRW field, even in clinics that focused primarily on writing. That is, although the professors were troubled by students' writing and the ultimate work product submitted to the court, they were equally concerned with their role as supervisors, editors, teachers and lawyers. 106 They struggled with their dualistic roles as teachers and lawyers and were concerned about students' failure to follow through on their work and their own overediting or taking control of the students' briefs in the midnight hour. As for teaching, I
was surprised to learn that even in writing clinics, teaching of writing was given minimal attention. Clinical writing professors spent class time teaching other important concepts such as translating the system to the client and the client to the system, use of judgment, compassion and understanding, and instilling a more forward-looking vision into their students. 107 Class time was spent discussing the clinics' cases and the client, and the cases were very much in the students' hands. Clinicians were simply too busy with their caseload and their competing teaching goals to devote much explicit classtime to reinforcing writing skills.
I learned from these clinicians that I needed to make some changes in my teaching in order for my new clinic to work. Specifically, I needed to incorporate more of a clientcentered and experiential-teaching approach into the course. I needed to remain studentfocused and teaching-focused, but not to the exclusion of my clients' interests, which meant that I needed to be less paternalistic with respect to decision-making in the case.
Based on my experience with the ad hoc appeal that I had just finished, I knew that I wanted to be more client-centric by striking more of a balance between providing a good educational experience to my students and my obligation to my client. In addition to voicing frustration with a client, I also needed to work with the students to empathize with the client and his or her point of view.
I also needed to be less paternalistic with respect to the students. Unlike my firstyear LRW course, I felt that I should spend less class time instructing and instead let the students teach themselves and each other during planned, structured and case-related exercises. I had to be prepared to give up control of the case to the students, even if that meant the brief was imperfect. Although the students needed guidance in formulating and structuring arguments, my role was to assist each one in finding his or her own writing style and voice. My editing had to become more facilitative and less directive or dictatorial because I had to recognize that outside of the first-year LRW classroom, there simply is not one "correct" way to craft an argument. I needed to allow for multiple drafts so that the students had sufficient time to work through the writing and revision process on their own but still have access to me as a resource for questions and guidance when needed. And, I needed to allow the students flexibility to control their own individual pacing in working toward filing deadlines, rather than impose rigid deadlines short of the brief-filing deadline because of my apprehension about filing eight appellate briefs in a very short period. In short, I needed to become less regnant in both my lawyering and my teaching.
I did, however, keep several important concepts from LRW. First, I designed the syllabus with an eye towards emphasizing writing as a multi-step, recursive process.
Each week's classroom topic was chosen to slowly unfold and emphasize the process of writing. Class sessions were structured to give the students practice with the various stages of the process of crafting an appellate brief and legal argument, but each of the inclass exercises were based on their actual cases. Also, recognizing that this writing clinic would be a new discourse for most of the students, I tried to ease the students' acculturation into the discourse by providing background procedural and substantive information (including guest speakers) frequently but in small doses throughout the early weeks of the course. Finally, recognizing that even third-year law students are still novice writers, I planned to exploit this fact and address it head-on in early classes so that the students could better understand their writing weaknesses and where they originated in order to ease their frustration once they delved into the messy and complicated task of drafting a criminal appellate brief.
As a result, I revamped the syllabus with an eye towards creating a collaborative, student-directed, and client-centered classroom component. Topically, I kept all many of the original topics, but emphasized lectures and "direct" teaching less and their cases and own writing more. 108 The revised course was founded on seven guiding principles.
First, I felt it was extremely important for the students to progress on the same schedule and to be addressing the same issues in the early part of the semester so that class time could be collaborative, student-driven, and case-based. I revised the briefing schedule for our cases to accommodate this approach. Second, I wanted classtime primarily to be student-driven. I reduced lecture to a minimum and instead devised classroom 108 After reflection, I decided to take only four appeals for eight students and take them all at the beginning of the year. Doing so permitted the students to work in lock-step, at least for the first eight or ten weeks of the semester, on discrete portions of their brief that could then be integrated into classroom discussion. I revised the syllabus to create collaborative, interactive and student-driven class time. I also enlarged the class time devoted to the writing process and shortened discussion of substantive and nuts and bolts topics. Under the revised syllabus, the fourteen week semester included the following topics: (1) introductions: getting to know each other; getting to know your client; getting to know your reader; and getting to know yourself as a writer; (2) getting and digesting the record; the research process and creating research plans; jurisdiction and standard of review; (3) the writing process, circulating digests, brainstorming issues; (4) introduction to the practice of criminal law (guest speaker), framing issues and identifying your theme/story; (5) Presentations on final issues; circulate research plan and large-scale outlines; peer review and discussion; (6) Persuasion I: persuasive brief creation (organization/presentation; framing of issues & arguments; creating persuasive rules; persuasive use of equity and policy), peer edits; (7) Persuasion II: Persuasion through use of authority and dealing with contrary arguments, prepare group presentations on four techniques; (8) Persuasion III: Persuasion through writing style and advanced persuasion techniques, bring in draft for peer review that incorporates one advanced technique; (9) storytelling and the facts of your case; (10) prepare presentation on your assigned brief component and incorporate applicable federal and local rules/requirements where applicable; (11) four rounds of focused peer editing; (12) editing and client-sensitivity; (13) preparation week for brief one, which is due in December; (14) preparation week for brief two, which is due in early January.
assignments and exercises that allowed the students to collaborate with and teach each other and to brainstorm on their writing projects. Third, the students needed to make a connection with their clients and to learn their client's story. To that end, the students would go meet the client and focus on creating a theme and story for their client that could be interwoven with the briefing of the legal issues. The students also needed to learn how to communicate and compromise with a client who might insist on a different approach for the brief. Fourth, the course retained a structured emphasis on writing through discrete, case-based assignments and targeted editing and revising throughout the semester. Fifth, I wanted to ensure that the students retained a sense of pride and ownership over their case and learned professionalism. To that end, I envisioned a collaborative process not only with the other students but also with me. I would work with the students to formulate the plan on appeal but would refrain from dictating issues or results. Sixth and relatedly, my role as supervisor would focus on facilitating discussion and brainstorming as well as reviewing the multiple drafts the students submitted. Finally, I created what I called "crunch weeks" for the week leading up to a filing deadline where all of the students in the clinic would be expected to pitch in to edit, cite-check, proofread and finalize a brief. In the second semester, this collaboration and assistance would continue with students preparing bench memoranda and oral argument moot courts for each other. At the end of the process, I felt that I had struck a nice balance between the clinical methodology and a LRW approach to advanced legal writing. I had moved away, at least in part, from regnant, top-down teaching but also tried to reinforce the writing tenets that govern most LRW pedagogy.
VI. Conclusion
Although barriers do exist that may impede collaboration across law school departments, those barriers can be addressed and overcome with a conscientious commitment to do so. The first step is recognizing the barriers inherent in each department's methodologies. The next step is for clinics and LRW departments to adopt the other's best approaches in order to provide continuity to students' writing and ultimately improve their writing. If clinicians learn the language and pedagogy underlying LRW and if LRW faculty become more aware of instilling potential regnancies that are at odds with clinical practice, then perhaps the two disciplines can bridge the divide and pave the way for increased collaboration and seamless instruction to our students.
